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Hall, Elizabeth Hal, Huntington Tracy .) 
Hall, Mary Hall, Ri hard Alexander Hall,) 
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NANCY HALL MECHAM, nd1v1~ually and ) 
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NEIL, individually nd.1 cUltoa1an for ) 
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individually an~ a. oUltoaian fo~ ) 
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WOODf SARA !LIZABE WOOOJ WARAEN TRACY ) 
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Before SEYMOUR, BB 
.:rudge. 

•• HonQrable Lew!. 
District Court t 
c1e.i;nat!on. 

16:39 
004 

ORDER AND JUDGMENT· 

T. ..bcock, D1atrlet Ju4Q., United State • 
the ~i.ttict of Colo~ado, littinq by 

the brief •• n~ app.llat8 reQord, th11 panel 

haa deter.mined unan ou.ly that oral argument would not materially 

••• t.t the 

34(&); 10th Cir. 

O.fandan-t 

tJni~ed State. 

bench tzoial. 

compen •• tcry 

defendant'8 pe~~o 

merger aqr.emen~. 

Th. parti •• t 

i •• ~.--wh8theX' 

argument. 

this app.al. aa. Fed. R. App. P • 

Th. c... i. therefore ordered 

fram an .~v.~.e judq.ment .ntared by the 

ct Court for the Di.tr1ct of Utah following a 

brouiht th1_ aceion 1n diver.tty for 

and declaratory relief Z'elatinq to 

of ita obliostion. under a corporat. 

.put. haa narrowed en appeal to • '1n;le 

d11trict court oo~~.ctly d.t.~1n.d that 

* Th1. order and ~udqm.nt ha. no precedantial value and -hall 
not be cited, or u •• d by any court within the Tenth Circuit, 
exc.pt for pu~po... of eatab11lhin; the doctri I of the law of 
the ease, rei ~u icata, or collateral •• t P.l. 10th Cir. R. 
lS.3. 
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royalty payment. du pla1nti~:1 un~.r •• cticn 3.2(ii)(i) of the 

a~reement,l r.terre to a8 th. 81xt.h Of .~x gont1n;lnt "m11 •• tona ll 

provieiona included in aect10n 3.2(11), war. ~ IUbject to • 

fifth mile.ton., 

d.fendant argue. 

latter .action ia 

mil •• tones .et 

8ubmittecl 

rec.ived by plaintiff. purauant to the 

I.etlen 3.2(11)(8). specifically, 

the d1.t~1ct cou~'. conltruction of the 

(1) III of the firlt f1v. 

in •• ~t~gn. 3.2(11)(&)-(8) .~. relatla to the 

~y th. -arne lan9Ua;e,2 (~) plaintiff. 

evidence to di8tinquieh •• etian 3.~(ii)(.) 

from ita four CQunt rparte en the mattar of •• toff, and (3) prior 

to ~rial, plaintiff etipulated that "[t]h. mAxtmum amount payable 

to Plaintiffs under the P~oqre.s payment Milestone [~, .action 

3 . 2 ( 11) ( f) 1 18 

3.2(ii)(a)-(d) .~ 

1t.~ by ~cunt. p.i~ or p.y.~l. under sectioftl 

nal p.etrial order f11ed May 2i, 1990, at 10, 

~~ __ ~ ~ .t 5, pa~ •• 86. Thu., defendant contends para. FJ 

that in 11;ht pla1n~1ffB' fa11u:. to d1.t1n;uilh •• ction 

3.2(i1)(e) f~gm 8 ction. 3.2(1L)(a)-(d) on the critical i •• u. of 

•• toff, theLr p~8~r 41 .tipulat1on on the 1 •• ue with regard to the 

w., shall 10110 
partie. in lett1n 
corporate ~.rqer aq 
functionally eriva 
agreement executed 
the merger, rapr ••• 
2 

•• 

the mann.r ot the 4~.~~1ct court and th. 
rafer.ne.. to the ~rtin.nt .action, of th. 

aement Itand in a. well for the ~o:~ •• poftd1n;, 
1v. ~rov1.ion. of the ancillary emPlor.. trUlt 
atw..n defendan and th. employ... af .etlc by 
t.d by plaint1! Duana Horton. 

qu •• tion, found in •• ction 3.2(11)(f), reads 
amQUnt p.ya~l. under th1. Sect10n 3.2(ii)(f) 

~ .hall not .xc •• d an amount .qual to the 
paid or payable under this S.ction 3.2(11)(f) 

8 

add.a. ) 

3 
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latter •• otiona was equally binding with ~.;.rd to the fo:mer, and 

thQ dietrict QQure her. fore err.d in approaching the ca.. •• 1£ 

with • fre.h hearing and ~.ly1ng on ev1dence of tha 

p.r~i •• ' intent rary to the It1pulation. 

Virtually all f the trial w1tn ••••• conceded, the d1.trlct 

court cone lud.d , the partie. dg nQt d11pute Oft appeal that 

.ec~ion 3.2(i1)(f) • ~iIUOU. W. Con •• quently, the 

dietriet cou~t pro erly heard extrin81c evidence to determine th. 

partiel' int.nt ~h. relation_hip batween .ect1ona 

].2(11)(8) and (f). The matter i., th8r.fo~., one of fact, Kay v. 

F.2d S2I, 523 (10th Cir. 

1984), 

Itanda:-Q, 

ltm1~.d to the clearly erronaoul 

~~~~~~~~~~~uu~ma~~~~, 856 P.2d 1464, 

1467 (10th Cir. 

interpretation of 

f1~ conviction 

Acco~41n;ly, the diatrict court'. 

a .vidence mUlt .tend all •• nt a a.finite and 
. 

a m11take hal ~.n comm1ttad. ADder.gn V, 

.. 7 0 U , S , 564 , ! 7 3 ( 19 S 5) • I f its 

deter.minat1on ia lau81ble in 11;ht ot the record viewed •• a 

whole, we may not r verla even though we miqht have weighed the 

avidence d1fterentl. ~ at 574. 

Plaintiff. the only ta.timony by • participant in 

the contract negoti tiona from 1nception to conclusion of the 

aqr •• ment. Duane t •• t1fied that the parti •• ' oriqinal 

~nt.nt on the matte of a.tot: va. to .tructure • direct mutual 

lim!.tation only betwe.n the tltechnolog10l1lt and 

"external aal •• H ••• ton.. (whlch ultimately became •• ctioftl 

3 .. 2(ii)(a)-(d» on the one hand, and the royalty or IIpro9~." 

4 
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payment II mil •• ton. ul timat.ly •• ctiotl 3 .. 2 ( i1) ( f.) on th. other, 

a. vol. II at 8 -100. The add1t1on.l, "up.id.. perfonaance u or 

"ma.j or 8UCCfit88 I. rovJ..1on (ultimately .action 3.2(li)(e!I») 

suggested by Hort n ana agr •• d to by deiendant va. conc.ived 

independently of offer 

plaintiffs a furt er ,hare 1n lub •• quent rev.nu. .hould the 

venture's success e ceed axpectation •• ~ at 100-05, 125-26. 

The atructure and lenqua;e of the r •• ulting l.tter of intent 

draft d by the corrobora.tea Horton's 

testimony, a. doe8 the fact, aleo not.d by Horton, that the upper 

l~it apeolf1.d 1n •• ct1on 3.2(11)(t) equal. the sum ot the 

figure. in •• ct1on. 3.2(ii)(a)-(d). 

HOJ!ton indiea 

intent or engaged in d1lcu8.1onl to r.neqotiat. the b.lic 

structure of the a toff. !!! ~ at 10S-07, 123-28, 145, ft. vol. 

III at 49-50. Whan the upsida pertormance provilion became ~h. 

11f1fth milestone l' in a prel.1Jninary clratt of the final agreamant, 

h. considered it a convenience of expr ••• ion. (Since the 

•• toff provilion 1 lnclud.~ 1n •• etlon 3.2(ii)(f) had not yet 

been written, the c ani- bad no .!;n1f1gance 1n that ~.i~d at the 

time. ) R. Vol. 

finally prepareQ, 

ttming, not the 

IX at 10-14, 50. When a.etlan 3.2(11)(f} wal 

rton viewed 1t .1 relating .olely tQ the 

tal amount, of mil •• tone p.ym.n~.,3 .ervin; to 

•• aum9- a. caeh flow concern that had recently been ~a1aed in 

The district curt'. memorandum op1n1on contain. a thorough 
d1.cUBB!on of th I 1 •• u., wh1ch wal ~ •• olY.4 in flvor of 
plAintiffs and haa at been chall.n;.d on appeal. 

S 
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c11acu •• 1on. tJy 

37-39, ~O, Ie 

3 • 2 ( 11) (0) - ( G ) 

position on th. 

Horton's 

• ub.tant1ated 

1 t prQV idfiUI a 

J.ncept1on to 

like v1dene from 

au ft. 

edict 

the parties had 

3.2(ii)(a)-(d) and 

Plaintiffs 

attorney who assist 

that followed 

corroborated 

3.2(11)(f) to 

intended to 

accordingly, he 

16:41 008 

~ et 120-241 I ••• 1.0 R. Vol. I% at 

indi.c~tm1n.tory r.t.renc. to eect10ne 

did not .ivna1 to htm any chanq. in 

•• toff, R. Vgl. III at 124-25. 

ony ia lign1f1cant in •• veral %8epectl. It il 

• extent by .xternal ev1dence and, in.ofar a • 

trace of gont~.ctual 1ntent from 

the .ire.ment, it .tand. unoppo •• d by 

other participant in the tr&n •• c~!gn. · 

~ •• t1f~.d that defendant'. 

coun •• l in oonneat1on with tfil. laW8uit. 

rLDal17, Bo~ on'. t •• ttmony do •• 

inca be ggngeded that 

mutual 8atoff 

action 3.2(ii)(t)A 

between •• et1onl 

o pre.ented the te8timony of Larry Holman, the 

Horton du~1n; the neqot1ation. and drafting 

of the l.tt.~ of ~nt.nt. Ho1mAn 

view that th. ref.rence in •• ction 

3.2(ii)(&).(.) w •• only. timing l1mitation 

ca.h flow problema tor d.fen~ant .n~, 

agr •• d that any upside performance paym.n~ 

received by pur.uant to •• ction 3.2(ii)(e) va. not to 

be eat off Aiain*t thQ rQm6ining royalty payments .till available 

under section 3.2(1 a.. R. vol. III at 127-33, 157-63. 

However, lackin9 f1~.th.nd experience regarding th. 

6 
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partie.' original, f l1n9Ui.tical1y oblg~~.d, intentiona, Kc~n 

•• 11 for daductin; from •• etlan l.2(11)(f) 

royalt1 •• -ven thoa payment. made under •• ction. 3.2(il)(&)-{4). 

t.at~ony, un11ke contrad1ct. the parti •• ' pretrial 

atipulation and Iho ld not have bean oon81der-Q, w. note, ~houqh, 

that while defandan did at on. point r.ter to the Itipulat10n in 

do not think 

considarinq .ueh 

the limited 

relat1cnship af 

'ut~ •• , Inc., 41S 

4 S.eau.e defend 
determination that 
like the p_y.m.nt un 
Bec~icn 3.2(1i)(t) 
i.au. of whether th 
~n light of the p 
Itipulation regard 
recoiniE8, as evi 
limitation of $7.4 
.ecticn 3.2(i1)11) 
accrual of Ail m 1e 
million was earn. 
<Bl ($1.85 mil11oft) 
the •• toff .ffect 
iasue as to •• etian 
di.t~ict court co 
reduce the amount a 
to deduct the $1 
even if error, 1- 0 
million equals $5.5 

of Halman, ... R. Vel. IV at 276-7', 

sollc1tat1on or 

• telttmony gQnt~. AccQrc:11n;ly, we 

district gourt abu •• O it. di.cretion in 

for whatever light it m1;ht throw on 

the parties' contractual intent regarding the 

3.2(11)(_) and (f).' ~ MOncd y. 

1173-74 (10th Clr. 1969) (pretr1al 

nt ha. nat challenged the ~i.trlct cou~t'. 
payment. under •• ct1on. 3.2(11)(B)-(d) .~., 

er •• etion 3.2(11)(-), ftot let off a;ainlt w. .xpr.. no cp1n1on on the much ~road.r 
t lubltant1va d.t.rm~ftA~ion could it •• lf Itand 
atrial order and d_f.ndant'. reference. to the 
n; •• ctlon 3.2(ii)(f) during trial. W. 
ently do the p.~ti •• , that given (1) the total 
11110n placed on •• ction. 3.2(11)(a)-(f) ~y 

(2) the expiration of the t~e allott.d for 
tone benefits, and (3) the tact that $3.1 
under .actions 3.2(11)(&) ($1.85 ~1111cn) and 
the di.tr1Ct cOurt" rul1nq fo~ plaintiff. an 
of •• ct10n 3.2(ii)(e) 8a •• nt1ally moote4 the 
3.2(i1)(al-(d). That ia, .0 long •• the 

ractly h. d that •• ction 3.2(11)18) do •• not 
a11a~1. und.r •• ction 3.2(11)(£), 1tS fa1lure 
85 •• ~n.d urtder .ection 3.2(i1)la) ~h.retram, 

no con •• qu.nc., linea $'.4 mill on minu. $3.7 
million 1 •• 1 that $1.85 million in anyev.nt. 

7 
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order may be am.nded within trial court'. diacret10n to conform to 

avidence if 1 •• ue tr .d without objection). Sa' q'p.ra11X ~ 

1308 

district court'. 

ord.r). 

835 P.2d 1306, 

,.~u •• of di.c~.t1on atandara applieabl. to 

r.;.~~~ng mod1f1gat1an of p~.tr1Al 

On the ~A.i. of the ev1d.nc. and 1-;&1 principl.. d1.cu ••• d 

above, w. conclude that the di.tr1ct eourt did ngt .~r in 

deter.min1n~ that ~he pa:ti •• ' intent, .mb1quou.ly .xpr •••• d in 

the1~ f1nal a~~ •• men , w •• to permit plaint1ffa to .arn the up.ide 

performance benefit f lect10n 3.2(11)(.) and the royalty payments 

of •• ction 3.2(11)(£) indep.ndently, without any d1r.ct rae1prccal 

restriction beyond 

of U~.h ie PIRM3D. 

David K. Ib.l 
Circuit Judg-

8 
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