FROM THE DESK OF. ..

Dr. M. Duane Horton

~

Tf\(bc)/ s Nau AL A Ctl";/ba,_

(Zf' ((k vc Com /Cﬁ;/“

~ 7 o
ne Iy jrrp}-/z/”y/ /L‘Zzi—r.’(""j’

le(‘ZJI«{»L LLA,\'( ,.’L//(’ (“'WU\ “’M}‘w\
g«_d ,,,.‘:1,(}3 s ﬁ/f—g«q A X2 }%‘4‘“’*’
o X L ; l{\ Lol 5 s>
I A g o O LI At o W O

pay V\g(__,( L / Lo L)/y,\,,,y AW c{tg( §

?_‘ AN



@S-,12,91

M. DUANE HORTON, in
Trustee for the amp
diamend, Inc.; NAT
HORTON McBRIDE; DAV
dian for Barbara Ha
DAVID HALLj; MICHAEJ,
RANDALL HALL; DAVID
for DHD, Inc.; RIC
MARILYN STRATFORD)
INVESTMENTS; STRATF
VERA C. STRATFORD;

TRUST; BARRY DEWAYN
THOMPSON; CHARLOTTE
individually and as
Hannah Weight; HYR
SARA WEIGHT; DANIEL
ALBERT JOLIS; BERN
ALLEN MECHAM; SHERL
individually and as
Daniel Hall Barthol
GARRETT; H. TRACY
and as custeodian fo
Hall, Elizabeth Hal
Hall, Mary Hall, Ri
Robert Langford Hal
Roy Hall, Suzanna H
IDA ROSE HALLj) KARE
NANCY HALL MECHAM,

as custodian for Ca
and Chelsey Kae Mec
NEIL, individually

Emily Hall, Ernie T3
Scott Neil and John
JOHN MARTIN NEIL; D(
BRYAN YOUNG WEIGHT;

individually and as
Johnathan Weslsy Woq
WOOD; SARA ELIZARETH
WOOD; ELIZABETH KUN1

Plaintifd
V.

SMITH INTERNATIONAL,

Defendant-Appsllant.

hiVLdunlly and as

[

15+s9

ULITED STATES COURT OF APPEALD

FOR THE TENTH CIRCUIT

oyees of BII1 Mega=-

HORTON; WENDY

D R. HALL, as custo-
1l; BMILY HALL; MARK

ALLEN HALL; BTEPHEN
R. HALL, Trustee

C. STRATFORD;

TRATFORP

RD ENTERPRISEE)
ICHARD C. BTRATFORD
WOOD; CATHERINE H.

HALL WEIGHT,
custodian for
ROBERT WEIGHT)

RAY BARTHOLOMEW;

JOLIS; DOUGLAS

NE HALL BARTHOLOMEW,
custodian for

mew and Laura

OATS; J. EARL

» individually

Anthony Rondot

» Huntington Tracy .

hard Alexander Hall,
; 8pencer William
1l and Zina Hallj

li Anne Mecham

am; ELIZABETH HALL
nd as custodian for
acie Neil, Gregery
Patrick Neil;
JUGLAS N. THOMPSON;
VIRGINIA HALL WOOD,
custodian for

)d; NATHAN SPENCER

| WOOD; WARREN TRACY
PINGTON BALL,

s-Appellees,

)
)
)
)
)
|
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

K5

umudFsuIm E

Tenth Clreuis
SEP10 1991
ROBERT L. HOR
Clir ) ORER

Apaaals

No. 90=4168
(D.C. No, B9=CV=811)
(D. Utah)



@s-12-91

16:39 e

ORDER AND JUDGMENT®

Bafore SEYMOUR,
Judge.

and BABCOCK,** District

Cireuit Judges,

v+*Honorable Lewis
District Court fo
designation.

r the Distriet of

T. BRabcock, District Judge,

Colorado,

United States
sitting by

After examini
hae determined unan
assist the determ
34(a); 10th (Qir.,

submitted without o]

Defendant app

ination of this appeal.

R,

ng the briefs and appellate record, this panel

imously that oral argument would not materially

Sge Fed. R. App. P.

348.1.5. The case is thersfore ordered

Fal argument.

ale from an adverse judgment entered by the

United States District Court for the District of Utah following a

banch trial.
conmpensatory damag
defendant’s perfozn
merger agreement.

The parties’ di

Plaintiffs

brought this action in diversity for

] and declaratory relief relating €0

\ance of Jits obligations under a corporate

lspute has narrowed on appeal to a single

issve--whethex th+ district court gcorrectly determined that

g This order and

not be cited, or

except for purposes

g?e case, res Ju
3.

judgment has no pracedential value and shall

used by any court within the Tenth Circuit,
of estublish&ng the doctrires of the law of
icata, or collateral estoppel. 10th Cir. R,

2
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royalty payments du
lqreement,l refearre
provisions included
direct offset by |
fifth milestone,

defendant argues

latter secticn is e

milastones

!

sat ouj

16: 4@ i

plaintiffs under section 3.2(ii)(f) of the

1 to as the sixth of six contingent "milestone”

in section 3.2(ii), were pot subject to a
payments received by plaintiffs pursuant to the
i.8,, section J.2(ii)(e). Specifically,

that the district court's ceonstructien of the

rronecus because (1) all of the first five

. in sections 3.2(i1)(a)=(@) are ralated to the

seixth 4in this re
submitted insuffic
from ita four count
to trial, plaintiff
to Plaintiffs under
3.2(31)(2)) 4s 1i
3.2(4i)(a)-(d)."

para. F;
that in light of
3.2(1i)(e) £fxom s

setoff, thelr pretr

(2) plaintiffs
ent evidence to distinguish section 3.2(ii)(e)

ard by the same lnngunqt,z

rparts on the matter of setoff, and (3) prior

stipulated that "[t)he maximum amount payable

the Progress Payment Milestons [l.@,, section

ited by amounts paid or payable under Sections

nal pretrial order filed May 29, 1990, at 10,

id. at 3, para. BE. Thus, defendant contends

plaintiffs’ failure to distinguish section

ctions 3.2(ii)(a)=(d) on the critical issue of

al stipulation on the issue with regard to the

1 wWe shall fello
parties in lettin
corporate merger ag
functionally deriva
agreement executed

the merger, represa

2
28

The language 1
fellows: “any

for any calendar year
gqgregate of amount

the manner of the district court and the
refereances to the pertinent sections of the
eement stand in as well for the corresponding,
ive provisions of the ancillary emp lo¥.¢ trust
etween defendant and the employees affected by
ted by plaintiff Duane Horton.
question, found in sectien 3,2(ii)(f), reads
amcunts payable under this 8ection 3.2(ii)(f)
¥ shall not exceed an amount equal to the
paid ox payabl- under this Section 3.2(1ii)(¥)
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latter sections was
the district gourt
with a fresh sla
parties’ intent gon

Virtually all

16: 40 Bae

equally binding with regard to the formezr, and
it
hearing and zrelying on evidence of the

therefore srred in approaching the case ap
Lrary to the stipulation.

pf the trial witnesses conceded, the district

court concluded,

section 3.2(iL)(£)@
district ecourt pro
parties’

3.2(ii)(e) and (£).

ipnterstate Moving &

1984),

1467 (10th cir.
interpretation of t

£irm econviction ¢t

c

determination is
whele, we may not r
evidence differentl
Plaintiffs pr
the contract negoti
agreement. Duane

intent en the matte

intent re

and  the parties do not dispute on appeal that
ambiguous, JjEeeg Consequently, the
parly heard -xtrinsiﬁ evidence to determine the
garding the rslationship batwaen sections

The matter is, therefore, one ¢f fact, May v.
 Storaga Co., 73% F.2d 821, 823 (10th C(Cir.

and our review is 1limited to the c¢learly arronsous
standaxd, v em , B56 P.2d 1464,

1988) . Accoxdingly, the district court’s

e evidence must stand absant a definite and

Andezson v,
(1985).

at a mistake has b&cn committed.

564, 573 If its

¢ 470 U.B,
lausible in 1light of the record viewed as a
verse aven though we might have weighed the
. Id. at 574.

sented the only testimony by & participant in
tions from Jinception to conclusion of the
Horton testified that the parties’ original

¢of setoff was to structure a direct mutual

limitation operative only Dbetween the "technoleogical" and
"external sales* milestones (which ultimately Dbecame sections
3.2(ii)(a)~(d)) on| the one hand, and the royalty or "progress

E
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payment" milestone (

R Yol. II at &€

16:41 @aEa7

ultimately section 3.2(ii)(f)) on the other.

=100, The additional, "upsida performance" or

"major success"

rovision (ultimataly section 3.2(ii)(e))

suggested by Hortgn and agreed to by defendant was conceived

independently of these considerations as a mneans to offer
plaintiffs a furtler ehare in subsegquent revenue should the
venture‘s success exceed expectations. Id, at 100-05, 125-26.

The structure and

drafted by the 7

testimony, as doas

limit specified in

figures in sections
Horton indicat

intent

or engaged

structure of the sgtoff,.

III at 49-50. When

“£ifth mnilestone"

language of the resulting letter of intent

legotiating parties corroborates Horton'’'s
the fact, also noted by Horton, that the upper

section 3.2(44)(f) equals the sum of the

3.2(4i)(a)=(d).

led that he never deviated from this originel
in discussions to renegotiate the Dbasic

See jid, at 106-07, 123-28, 145; R. Vol.

the upside performance provision became the

in a preliminary draft of the final agreenent,

ha considered it a

setoff provision 1l

been written, the c

time.) R. Vol,

finally prepared, H

tining,

assuage a cash flow

not the t

ere convenience of expression. (Since the

ter included in section 3.2(ii)(f) had not yst
ange had ne significance in that regard at the
at 10-14' 509

II When section 3.2(1i)(f) was

rton viewed it a» solely to the

3

relating
tal amount, of milestone payments,” serving to

concern that had recently been raised in

3 The district ¢
discussion of th
plaintiffes and has

iurt'l memorandum opinion contains

a thorough

8 issuve, which was resolved in favor of
ot been challengad on appeal.

R e L
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discussions

37'39' 50'

80 th].
3.2(44)(a)=(®) the

by deflendant,

16:41 aE8

id. at 120-24; gee a8lso R. Vol. Il at

indiscriminatory reference to eections

in did not signal to him any change in

position on the issue of setoff, R, Vol., III at 124-25%,

Horton's teltiﬁony is significant in several respects.

It is

substantiated to sgme extent by external evidence and, insofar as

it provides a con

inception to compl

like evidence from

tinucus trace o¢f contractual Iintent from
etion of the agresment, it stands unopposed by

any other participant in the transactioen.’

S86 R. Vol. IV at 21

the parties had alws
3.2(ii)(a)=(d) and

Plaintiffs al
attorney who assiste
that

followed =

corroborated Horto
3.2(44)(f) to sectic
intended to allevid
accordingly, he a
received by plaintif
be set off ageainst
under section 3.2(1i

However, lacking

3-15, 237-

ymince he conceded that

ys intended a mutual setoff between sections

daction 3.2(1i)(%).

Ho presented the testimony of Larry Holman, the

d Horton during the negotiations and drafting

ecution ¢f the Jetter of intent. Holman

's view that the raferaence in section

ns 3.2(ii)(a)=(e) was only a timing limitation

te cash flow problems for defendant and,

B0 agreed that any upside performance payment
fs pursuant to section 3.2(ii)(e) was not ¢to
the remaining royalty payments still available
)(f). See R. 157-63.

Vol. IIX at 127-33'

forton's fizrsthand experience regarding the
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parties’ original, if linguistically obscured, intentions, Holman

further found ne for deducting from section 3,2(4i)(f)

Jhntio
royalties even those payments made under sections 3.2(i1i)(a)=-(d).
fea id.

testimony, unlike

Defendanty maintains that, t¢ this wextent, Holman‘s

Horton’s, contradicts the parties’ pretrial

stipulation and shoyld not have been considersd. We note, though,

that while defandany did at one point refer to the stipulation in

its cxoss-examination of Holman, pge R. Vol. IV at 276-77,

licitation or

y Accordingly, we
in

do not think thae!| district gourt abu-nd ite discretion
such

considering testimony for whatever light it might throw on

the limited issue of the parties’ contractual intent regarding the

velationship of &ssctions 3.2(ii)(e) and (:).4 gf. Monod v,
Futuza. Inc., 415 FJ2d 1170, 1173-74¢ (10th Cir. 1969)(pretrial

4 Because defend
determination that
like the payment un
section 3.2(1ii)(f)
issue of whether th
in light of the p
stipulation regard
recognize, as evi
limication of $7.4

section 3.2(ii)(i)
accrual of all mile
nillion was earne
(e) ($1.85 million)
the setoff effect
issue as to section
distzict court co
reduce the amount a
to dedugt the Sl
even if error, is o

million equals $5.5!

nt has not challengad the district court'’'s
payments under sections 3.2(ii)(a)~-(d) are,
er section 3.2(ii)(e), not set off against
we express no opinion on the much broader
t substantive determination could itself stand
etrial order and defandant’'s references to the
ng section 3.2(1ii)(f) during trial. We
ently do the parties, that given (1) the totnl
Lllion glacad on sections 3. 2(11)&;) (£)
e expiration of the time allotted for
tano bonefita, and (3) the fact that §$3.7
under sections 3.,2(4ii)(a) ($1.85 millicn) and
the district court’s ruling for plaintifis on

of section 3.2 11 (e) essentially mooted the
3. 2(11)(;} (d). That is, 80 1long as the
rectl d that section 3,2(1i)(e) does not

ailakble under section 3. 2(11)( )., its fallure

85 earned under section 3.2(4ii)(a) therefrom,
ne conloguonco, since §7. 6 mil on minus §3.7
million less that $1.85 million in any event.
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order may be amended

evidence if issue tr

1308 (10th Ciz. 1987

district court’s d
order).

On the basis of
above, wae conclude
determining that the
thelr final agreemen
performance benefit

of section 3.2(1i4)(f

16:43 @a1a

within trial court’s discretion to conform to

led without objection). Sge generally R.L.
, 835 F.2d 1306,

(abuse of discretion standard applicable to

cisions regarding modification of pretrial

the evidence and legal principles discussed

that the district c¢ourt did net err in
parties’ intent, ambiguously expressed in
L, was to permit plaintiffs to earn the upside
pf section 3.2(ii)(e) and the royalty payments

) independently, without any direct reciprocal

restriction beyond

'pistrict of

hat regarding the timing of payment.

Entered for the Court

David M. Ebsl
Cireuit Judge

oy the™

——— =
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